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INTRODUCED BY _pgoh Greive

PROPOSED NO.  86-778

0

MOTION NO. 669(

A MOTION authorizing the County Executive to enter into an
agreement settling a lawsuit between King County and
Hensel Phelps Construction and others regarding the
construction of the King County Jail.

WHEREAS, King County has been engaged in a lawsuit entitlied Hensel Phelps

Construction vs. King County, et al., King County Superior Court Cause No.

85-2-11402-7, regarding the construction of the King County Jail, and

WHEREAS, the King County executive and the King County prosecuting
attorney have prepared and recommended an agreement that would settle the
above-referenced lawsuit, a copy of which agreement is attached hereto, and

WHEREAS, the county council approves of the terms of this settlement
agreement;

NOW, THEREFORE, BE IT MOVED by the Council of King County:

The county executive is hereby authorized to enter into an agreement to
settle the above-referenced lawguit in substantially the form of the agreement
attached hereto.

PASSED this Z)pd day of _ Qe AL | 195,

KING COUNTY COUNCIL
KING COUNTY, WASHINGTON

thair 57 o

(s, 2
[ Lo, = JLL;/@ (A

ATTEST:

/M%z (At

Deputy, Clerk of the Council




SETTLEMENT AGREEMENT AND RELEASE

The following parties to Hensel Phelps et al. v. King County
et al., King County Cause Number 85-2-11402-7 [ﬁhe lawsuiti],
hereby enter into this Agreement to fully settle and resolve all
disputes between them which have arisen from the King County
Jail project and ensuing litigation: Hensel Phelps Construction
Co., Inc. [Hensel Phelps]: King County; Donald B. Murphy
Construction [DBM]; Signal Communications, Inc. [Signal]; United
Pacific Insurance Company [United Pacific]; Aetna Casualty and
Surety Company [Aetnal:; Safeco Insurance Company [Safeco];
Naramore Bain Brady and Johanson [NBBJ]; Valentine Fischer &
Tomlinson [VFT]; Weedens Consulting Engineers [Weedens]; Century
Electronics [Century]l: Michael Clayton [Clayton].

1. In consideration of the payment of the sums called for in
this Agreement and in further consideration of the promises
herein contained, each party to this Agreement and each party’s
heirs, successors, assigns, insurers, officers, directors and
employees hereby fully release all other parties to this Agree-
ment and their heirs, successors, assigns, insurers, officers,
directors and employees from all claims, demands, actions and
causes of action, known or unknown, suspected or unsuspected,
which, as of the date of this Agreement, have arisen in any
manner whatsoever in connection with the King County
Correctional Facility which is the subject of the lawsuit [the
Project] except for claims arising under this Agreement and as

stated below:



1.1. King County does not release Hensel Phelps or
Phoenix Painting from any claim relating to defective painting
work, and King County hereby assigns all such claims and its
right to receive any recovery on such claims to Hensel Phelps.

1.2. King County does not release any party from the
extended warranties on the chalk boards and the roof, but agrees
that all one-year warranties have expired.

1.3. The obligation of NBBJ to continue performance on
any presently existing requests for professional services from
King County and the obligation of King County to pay for those
professicnal services shall continue.

2. Hensel Phelps will indemnify, defend and hold King County
and NBBJ harmless from any claim relating to the Project
asserted by Phoenix Painting, its principals, or by any other
subcontractor, sub-subcontractor or supplier other than those
who are signatories to this Agreement, or by any parent, subsid-
iary or affiliate of Hensel Phelps, including Scuthern Steel and
Phelps, Inc., or by Tora Industries. King County and NBBJ will
cooperate in the defense of any claims which are the subject of
this hold harmless clause.

3. King County will simultaneously with the execution of
this Agreement finally accept the Project. The retainage
currently being held will continue to be held and will be
disbursed according toc the requirements of law. To the extent
claims exist against the retainage that have not been paid at

the expiration of the statutory period for asserting such



claims, King County will nevertheless pay the balance of the
retainage to Hensel Phelps, and Hensel Phelps will hold King
County harmless (as defined in paragraph 2, above) against all
outstanding, unpaid claims to retainage and against any claim by
anyone that King County, in paying the balance to Hensel Phelps,
has wrongfully disbursed the retainage. The acceptance of the
Project shall be null and void if any payment called for under
this Agreement by parties other than King County is not made.

4. Each party to this Agreement will dismiss with prejudice
and without costs all claims asserted in the lawsuit against any
other party to this Agreement. 1In addition, Hensel Phelps will
dismiss with prejudice its actions in the lawsuit against any
non-parties to this Agreement, except any actions it may have
pending against any subcontractor with which Hensel Phelps has
not settled at the time of execution of this Agreement.

5. The following parties will pay the fellowing sums into
the Settlement Fund by check or warrant made payable to the
Trust Account of the law firm of Oles Morrison Rinker Stanislaw

and Ashbaugh on January 15, 1987:

United Pacific: $1,720,000
NBBJ 250,000
DBM 60,000

In addition, Hensel Phelps shall retain all funds for its own
account which were previously being withheld for payments to
Signal. Hensel Phelps’ share of the Settlement Fund is
$1,450,000. King County’s share of the Settlement Fund is
$580,000. In consideration of King County’s agreeing that the

- -



entire Settlement Fund shall be paid to Hensel Phelps, the final
payment under the contract between Hensel Phelps and King County
for construction of the Project shall be reduced by $580,000.
The entire contract balance, including retainage, is
$4,289,848.55 before the $580,000 reduction. King County will
pay the reduced final payment, exclusive of the princi§a1 of the
retention held in escrow which totals $2,473,276, to Hensel
Phelps on January 15, 1987. King County will not deduct any
retainage from the final payment, and Hensel Phelps will hold
King County harmless from any claim resulting from King County’s
failure to so withhold. Therefore, the following is the proper
calculation of the sum which will be paid by King County on

January 15, 1987:

$4,289,848.55 Contract Balance Incl. Ret.
(2,473,276) Current Retainage Principal
1,816,572.55 Final Payment
(580,000) Settlement
1,236,572.55 Net Final Payment 1/15/87

before sales tax

King County will authorize the release of the retainage held
in escrow in the manner and at the time called for by law. Any
interest earned on the retainage shall accrue and shall be paid
to Hensel Phelps as provided by law. No interest shall be paid
on the final payment to be made by King County, provided payment
is made to Hensel Phelps on January 15, 1987.

6. Interest shall accrue at ten per cent per annum on any
sum not paid on January 15, 1987, as called for in paragraph 5,

including the reduced final payment amount. If any party fails



to pay the sum it is obligated to pay on January 15, 1987, the
sums paid shall be placed in an interest-bearing escrow account,
and the intended recipients of the funds shall receive any
interest that accrues.

7. Five days after Hensel Phelps has received all sums due
it under this Agreement, Hensel Phelps will pay $20,000 to'King
County for warranty work on the sky bridge, and that payment
shall constitute the extent of any warranty obligation of Hensel
Phelps in connection with the sky bridge.

8. No party or attorney for a party will make any statement
to the press or any other public statement expressing or
implying that anyone has "won' this case; that Hensel Phelps has
paid liguidated damages; that Hensel Phelps’ or NBBJ’s work on
the Project or King County’s administration of it was deficient;
provided, however, that King County cannot control statements by
individuals who may be involved in a public debate regarding
whether the County Council will approve this settlement. It is
recognized by all parties that this Agreement is a compromise of
conflicting claims intended to save all parties the expense of
continued litigation.

9. Except as otherwise expressly pfovided, this Agreement,
including all releases and hold harmless provisions contained in
it, is binding upon and will inure to the benefit of the heirs,
successcors, assigns, parents, subsidiaries, officers, directors,

employees and agents of each party to the Agreement.



Executed this _+4th day of

U,

January 1987.

King County by
The Honorable Tim Hill,
County Executive

Approved as to Form and Legality

oo Y Moo

Richatd H. HoMhquist
Chief Civil Deputy
Prosecuting Attorney

V oy e

Arthir wW. Harrigan, Jr. of
DANTIELSON HARRIGAN SMITH

& TOLLEFSON
Special Deputy Prosecuting
Attorney
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THE £TNA CASUALTY AND SURETY COMPANY
Harford, Connecticut Q8115

LIFE & CASUALTY

POWER OF ATTORNEY AND CERTIFICATE QF AUTHORITY OF ATTORNEY(S)-IN-FACT

KNOWY ALL MEM BY THESE PRESENTS. THAT THE £TNA CASUALTY AND SURETY COMPANY, o comarstion duly ogenied wwi@ the lews of the
Stage of Comnectcul, and haveg ite orecinet offics n the Gty of Martiorg, Coumy of Harthard, Stete of Conneoticul, hath mde, constituted end appowrted, ond
doun ty these or reona, ond ap William C. Bensler, Chris S. Richmona, 3cott Thomas,
Margaret A. Meis, Darlene Krings, Michael 0'Shea, Kathryn J. 0'Shea, Veran K. Hansberry,
Connie K. Boston or Donald B. Martin - -

o Greeley-Ft. Collins, Colorado . * un nd lwhi Atteraya-n-Fost, mih full power st outhorty hwaty confemed to sgn.
end g8. of Ry plete weihin the Umtsd Stotes. or. it the followeg brg us fillso n. wihin the e there  Geaignated
. e kllowng nstrenentisl
vy him ocis sEanee v ont, any ond ali tonds. g ot @ ity, angl Giher wwRW obgatory w the redure of § boRd, recogRItERTE, OF OON-
ditional undertaking, ond eny ent o coneents bwdent Bwret®  in connection with bids or proposals and construction
contracts =

ang o bingd THE £TNA CASUALTY AMD SLEETY COMPANY, therehy 23 fully ong W U same eflem & il the 1m0 ware sgned by the duly suthorzey Gificos
of THE £TNA CASUALTY AND SURETY COMPANY, ond all the octs of susg AQomeys-vFart, Dummest 10 the suthoety heren Gven, &re havely mtifien ot con-

furrved.

Thiz appcintmaent e mede witer eng by eutomity of tha following Stending Reaph of sing Compspy which Roatiutions @e now @ hili force and effect:
VOTED: That sach of e foliowing off = , Vics Ch a4 Any E ivg Vice Prestont, Any Semor Vice President. Any Ve Preuidant,
Any Amsiont Vice Pramdoem. Any Searetery, Any Anm‘m Secretary, Moy from twhe to hme appoct Remdent Vics Preag . R A Secretacies.

Antomagys-nFact. ang Agents t0 act for and on behalt of the Company and Mav give Ny Ch eppOWMIee SuCh sulhorty 88 Mg certficgte of authorty msy
XESCTHE 10 ugn weth the Company s name ond 388l with the Company's sesl bonds, recogvIances. contratis of mdemmity, add other wnrtings ODLIGRIOTY w1 Ihe

mturg of 8 tond, reCOQ -4 uhderierng, snd sny of sawd otficers or tha Bosrd of Dweciors may 8t any lime remove 8Ny such aoponten ang
gvcie e COw® SNO IOPRY QiveR hun.

VOTED. That sny bond. ¢ of it . OF veriting olfigeicry m tha aatwe of o DORY, recogriranes, of conditiong! unaertatmy shall be vabd
s nding upon e Compsny when (sl gned by ™he Chad e Vige Ch . tha . #n Exsuulive Vice Prassdent, o Semwx Vice Premsgent, 8 Ve
Progsdant, gn Assamant Vice fre or oy o Resxd Viee P P 10 the power preszyided w tha cprulicate Of suthordy of such Aes:gent Vice
Pregicent. and duly sttested ond seaied wnith tha Company ‘s sest by & Secretary or Asmatent Secratery o by & Rewdent Asuistent Seoretary, pursuant 10 the power
prescrised wt thy carhficate of aof such id & Sexretery; or (D) duly exgculed (under 08¢, o rogueed) by Oha Of Mote ANGINEYS-n-Faet pur.
Tont (0 the POwe prescToed W hg o ther certificsie or cernficates of suthonty.

This Power of Attorney ong Certrlicate of Authorty @ wgned entd septad by fecawmiis unde end by suthuriy of the followng Standing R " voied by the
Bosrd of Directors of THE £THMA CASUALTY AND SURETY COMPANY wmch Reschsion e now in full forme and effest

VOTED: Thae the signatwe of each of the felicwng officers: O© Vice Cheirnan, Prass Ay E tive Vice Pr Any Secr Vice Premcent, Any
Vies Pr . Any A Vice Press Any ATy, Arvy Assi Secratery. and the semi of ha Company may 0o atfingd by facswnile (0 ony power of

¥ o m any i isting DorElo o Vice Pr Amdent A Secretares or Affomeys-nFect ko paposss anly of
ezpruting and attestrg Donds end undvuiunw md m wertings cbligetary n the aelee Mweof, end any such powe of atiormey or centificate baenng such fac-
seTiile pagpatirs or tecaatuie sasl shwil be valid ond bmding upon the Compeny snd any such power 30 executed snd cortifiod by such facarmiie signature and fac-
simule ssal shaill e vaiid and bwong upon the Company @ the fulers walh reapent 10 sny bond or vadertalung 10 which o 5 atiached

W OWITNESS WHEREQF, THE £TNA CASUALTY AND SLRETY COMPANY has caused ihwe wmstrument to be sigred by ts Agsistant
Vice Preaident . andt e cOMDOrEtS sewt o be hareto effized this 20th dav of October 12 8¢

THE ATHNA CASUALTY AND SURETY COMPANY

,_g;égg%(/éz /422Lﬂ0MA.
ogeph P, Riarnan

L 58 bertford . Asgigtamt Viece President
County of Femiwa

ge—

State of Conrerticut

On this 20th day ot Gctober - 1886 . bafors ma persnally ceme JOSEPH P, KIERRAN -
10 ma &nown, who, beng by Me duly Swom, did denosy sng sov: Tat he ® Assistant Vice President ot
THE ATNA CASUALTY AND SUFETY COMPANY, the corporpteon describnd @ and wiwch swecuted he ebove mstrument; that e knows tha sestl of sead cor-
poraticn; Tat the seg! affized to TN Smd AETRATER 18 SUCh CUTOIHTe seal; snd thet ta e sdic on bshal! of B cwmration by suthonly of hs
atfice under the Standing Resohutione thargod

5T Ry,
:"’.0'4-
i' o w e’ 'g

U'\,\"

My comem apre Marh 31, m‘)lf‘} é{knm Pubirc

George A, Perry, JT.
CERTIFICATE

L. tha undiersigned, Seeretary of THE £TNA CASUALTY AND SURETY COMPANY, g stock corporation of tha State of
Cormestigut, DO HEREBY CERTIFY that the foregomg and sntached Power of Atiomey end Cartificate of Authority remeins i full force ond hea mait been revoked;
ol tathermore, that the Stending Resoiutions of the Board of Directors, as st forth i the Certificaie of Authonty, are now n kecs.

Signed end Sepled a1 he Home Office of the Compeny, in tha City of rertiord, State of Connesticut. Deted this thh day of

December ' 86
lfé é-r @Jcl

Jolm Woe Welch, Secretary
{3 192401 8 12.72 PRINTED ™ USA,






