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INTRODUCED BY 
........""""""---'-'-'~-U:i.
 

PROPOSED NO. 86-779
 

6690
MOTION NO. 

A MOTION authorizing the County Executive to enter into an 
agreement settling a lawsuit between King County and 
Hensel Phelps Construction and others regarding the 
construction of the King County Jail • 

WHEREAS, King County has been engaged in a lawsuit entitled Hensel Phelps 

Construction vs. King County, et al., King County Superior Court Cause No. 

85-2-11402-7, regarding the construction of the King County Jail, and 

WHEREAS, the King County executive and the King County prosecuting 

attorney have prepared and recommended an agreement that would settle the 

above-referenced lawsuit, a copy of which agreement is attached hereto, and 

WHEREAS, the county council approves of the terms of this settlement 

agreement; 

NOW, THEREFORE, BE IT MOVED by the Council of King County: 

The county executive is hereby authorized to enter into an agreement to 

settle the above-referenced lawsuit in substantially the form of the agreement 

attached hereto. 

PASSED this t~ day of ~,19£%. 

KING COUNTY COUNCIL 
KING COUNTY, WASHINGTON 

11,1 ,1 (j~' 

ATTEST: 

ntfJU\y~-crerk-or-tne Counc i 1 



SETTLEMENT AGREEMENT AND RELEASE
 

The following parties to Hensel Phelps et ale v. King County 

et al., King county Cause Number 85-2-11402-7 [the lawsuit], 

hereby enter into this Agreement to fully settle and resolve all 

disputes between them which have arisen from the King County 

Jail project and ensuing litigation: Hensel Phelps Construction 

Co., Inc. [Hensel Phelps]; King County; Donald B. Murphy 

Construction [DBM]; Signal Communications, Inc. [Signal]; United 

Pacific Insurance Company [United Pacific]; Aetna Casualty and 

Surety Company [Aetna]; Safeco Insurance Company [Safeco); 

Naramore Bain Brady and Johanson [NBBJ]: Valentine Fischer & 

Tomlinson [VFT]; Weedens Consulting Engineers [Weedens]; Century 

Electronics [Century]; Michael Clayton [Clayton]. 

1. In consideration of the payment of the sums called for in 

this Agreement and in further consideration of the promises 

herein contained, each party to this Agreement and each party's 

heirs, successors, assigns, insurers, officers, directors and 

employees hereby fully release all other parties this Agree­

ment and their heirs, successors, assigns, insurers, officers, 

directors and employees from all claims, demands, actions and 

causes of action, known or unknown, suspected or unsuspected, 

which, as of the date of this Agreement, have arisen in any 

manner whatsoever in connection with the King county 

Correctional Facility which is the sUbject of the lawsuit [the 

Project] except for claims arising under this Agreement and as 

stated below: 
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1.1. King County does not release Hensel Phelps or 

Phoenix Painting from any claim relating to defective painting 

work, and King County hereby assigns all such claims and its 

right to receive any recovery on such claims to Hensel Phelps, 

1.2. King County does not release any party from the 

extended warranties on the chalk boards and the roof, but agrees 

that all one-year warranties have expired. 

1.3. The obligation of NBBJ to continue performance on 

any presently existing requests for professional services from 

King County and the obligation of King County pay for those 

professional services shall continue. 

2. Hensel Phelps will indemnify, defend hold King County 

and NBBJ harmless from any claim relating to the Project 

asserted by Phoenix Painting, its principals, or by any other 

subcontractor, sub-subcontractor or supplier other than those 

who are signatories to this Agreement, or by any parent, subsid­

iary or affiliate of Hensel Phelps, including southern Steel and 

Phelps, Inc., or by Tora Industries. King County and NBBJ will 

cooperate in the defense of any claims which are the subject of 

this hold harmless clause. 

3. King County will simUltaneously with the execution of 

this Agreement finally accept the Project. The retainage 

currently being held will continue to be held and will be 

disbursed according to the requirements of law. To the extent 

claims exist against the retainage that have not been paid at 

the expiration of the statutory period for asserting such 
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claims, King County will nevertheless pay the balance of the 

retainage to Hensel Phelps, and Hensel Phelps will hold King 

County harmless (as defined paragraph 2, above) against all 

outstanding, unpaid claims to retainage and against any claim by 

anyone that King County, in paying the balance to Hensel Phelps, 

has wrongfully disbursed the retainage. The acceptance of the 

Project shall be null and void if any payment called for under 

this Agreement by parties other than King County not made. 

4. Each party to this Agreement will dismiss with prejudice 

and without costs all claims asserted in the lawsuit against any 

other party to this Agreement. In addition, Hensel Phelps will 

dismiss with prejudice its actions in the lawsuit against any 

non-parties to this Agreement, except any actions it may hav~ 

pending against any subcontractor with which Hensel Phelps has 

not settled at the time of execution of this Agreement. 

5. The following parties will pay the following sums into 

the Settlement Fund by check or warrant made payable to the 

Trust Account of the law firm of Oles Morrison Rinker Stanislaw 

and Ashbaugh on January 15, 1987: 

United Pacific: $1,720,000 

NBBJ 250,000 

DBM 60,000 

In addition, Hensel Phelps shall retain all funds for its own 

account which were previously being withheld for payments to 

signal. Hensel Phelps' share of the Settlement Fund is 

$1,450,000. King County's share of the Settlement Fund is 

$580,000. In consideration of King County's agreeing that the 
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entire Settlement Fund shall be paid to Hensel Phelps, the final 

payment under the contract between Hensel Phelps and King County 

for construction of the Project shall be reduced by $580,000. 

The entire contract balance, including retainage, is 

$4,289,848.55 before the $580,000 reduction. King County will 

pay the reduced final payment, exclusive of the principal of the 

retention held escrow which totals $2,473,276, to Hensel 

Phelps on January 15, 1987. King County will not deduct any 

retainage from the final payment, and Hensel Phelps 1 hold 

King County harmless from any claim resulting from King County's 

failure to so withhold. Therefore, the following is the proper 

calculation of the sum which will be paid by King County on 

January 15, 1987: 

$4,289,848.55 Contract Balance Incl. Ret. 
(2,473,276) Current Retainage Principal 
1,816,572.55 Final Payment 

(580,000) Settlement 
1,236,572.55 Net Final Payment 1/15/87 

before sales tax 

King County 1 authorize the release of the retainage held 

escrow in the manner and at the time called for by law. Any 

interest earned on the retainage shall accrue and shall be paid 

to Hensel Phelps as provided by law. No interest shall be paid 

on the final payment to be made by King County, provided payment 

is made to Hensel Phelps on January 15, 1987. 

6. Interest shall accrue at ten per cent per annum on any 

sum not paid on January 15, 1987, as called for paragraph 5, 

including the reduced final payment amount. If any party fa1~S 
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to pay the sum it is obligated to pay on January 15, 1987, the 

sums paid shall be placed in an interest-bearing escrow account, 

and the intended recipients of the funds shall receive any 

interest that accrues. 

7. Five days after Hensel Phelps has received all sums due 

it under this Agreement, Hensel Phelps will pay $20,000 to King 

County for warranty work on the sky bridge, and that payment 

shall constitute the extent of any warranty obligation of Hensel 

Phelps in connection with the sky bridge. 

8. No party or attorney for a party will make any statement 

to the press or any other public statement expressing or 

implying that anyone has "won" this case; that Hensel Phelps has 

paid liquidated damages; that Hensel Phelps' or NBBJ's work on 

the Project or King County's administration of it was deficient; 

provided, however, that King County cannot control statements by 

individuals who may be involved in a publ debate regarding 

whether the County Council will approve this settlement. It is 

recognized by all parties that this Agreement is a compromise of 

conflicting claims intended to save all parties the expense of 

continued litigation. 

9. Except as otherwise expressly provided, is Agreement, 

including all releases and hold harmless provisions contained in 

it, is binding upon and will inure to the benefit of the heirs, 

successors, assigns, parents, subs iaries, officers, directors, 

employees and agents of each party to the Agreement. 
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14th January 1987.Executed this day of 

~ , ----~ 
King County by v----~ 

The Honorable Tim Hill, 
County Executive 

Approved as to Form and Legality 

By 
Its 

Richard H. Ho~quist 
Chief Civil Deputy 
Prosecuting Attorney 

United Pacific Insurance Co. 
DANIELSON HARRIGAN SMITH 

& TOLLEFSON By 
Special Deputy Prosecuting 
Attorney 

-,.~- . 

Va 1 """i'...... ,.'''''' Tomlinson 
By 
Its 

Centu cs 
By 
Its 
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THE AliNA CASUALTV AND SURETY COMPANY 
Harford, Connecticut 061 '15 

UFl.~ 

POWER OF ATTORNEV AND CERTIFICATE OF AUTHOR lTV Of ATTORNI:V(S)-IN.FACT 
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. "" fQI-""iI -.cal: 
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Of TIE .4!TlIIA CASUAt.TV AN:! SUlllETV COM'ANV. _ .1 1M ..... '" _ A~.~ U>!he .... lIO'e """"*>v .... iliCIQ _ eea­..._tv """"'" fIIv
r_. 
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IIOTED, '1'''''. ~ of "'" _~ oIfian: Ole ......... v .... Ole'''''"ft. "'-"..... A..., b .....iv8 II.... "'-C ..... Aftv 5_ Vico "'......"",. An. "". _,,'o,t!. 
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AttQf'ney.~..FIICt. enct AQlmta to act fU end QIft bilIIh8.ff of t.... Corn~1'T\i end mav give en. SVc:ft ~'t.e 1UCft ll;lmor1tV u: ht$ Cgr11ficete of authonty mev 
~ncrtf» to SI9" ",.m fhe Comp1m'{S nom. end -.t ""'lh the ~"'$ .... boflda l1ICOgntlencee. CQf\tmets of 1flO",""lfY, mna other wfltlft9$ OtHfGJitorV If'! tn. 
I"IiIt\W9j of a t:JQnd. rtila)I'd"'UlanclD, Q;1 conolttQllef wndurtutnQ. IJMi an, r.d uue atfiCilllr'& Of l1'UJ brd at OIrGC1Ot11 mel' II' "'y time ",""OWfl In., ,"uch IJOPQIl"ltett loa 

rtwOUI the OO'W''S' IBft!I:J IYmorfly gnten hem 

IIOTED. '1'''''. onv _. """'Il"'-. em.... of ""'_. '" -'iI'Il oIli9torv in tloEI """.... of 0 '-<I. tOCD\ll" ....... '" OOftdi'll)Nll """"" ...g "'.11 be vohd 
IIiII'd tmcflng upon tftID CoM~ 'IllINrl (8) ~ bV the O1Gi:rmen. _ Vice ChD~. the Pretd4ltl'. 11ft ElIlfil;.,rl'll'. Vi« ~ld.,tt. 8' Santor V,e. F'rftJdtmt, " "1~1!i 

~. 1ft Aa'Slant Va PrtaIIo.... Of tJv III ACIlMdGftf lIic. Pnmadfi.'ftt, ~f to f1"be pow. pttiC'tbeO I'll tnJI ctFt.tficate of aiHno"ty of wen l'itHH1Gil1t VIce 
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_ 10 "'" _ .. Pf'!IC'- .. hili '" ""'. <lII1ifil:.... I1lt e..."IIa'.. 01 """"""'V· 
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VOTED: ThIIt fI10 "'lP""""' of "'""" of 1M foItowiflll aIf'_ ~ II ""' ~em. AtIvExecutive II.... r>rtntOGn•• Anv s...ta "'CO "'.."'....... Anv 
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